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U.S. Customs Service 


Treasury Decisions 


(T.D. 88-30) 


CONDITIONAL ACCREDITATION OF A COMMERCIAL 
LABORATORY 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of conditional accreditation of a commercial 
laboratory. 


SUMMARY: Pursuant to § 151.13, Customs Regulations (19 CFR 
151.13), ComSource, Inc., 809 Tatar Street, Pasadena, Texas 77506, 
applied to Customs for accreditation to analyze imported petroleum 
and petroleum products and organic chemicals. 

Customs has determined that the application is complete and ac- 
ceptable. Therefore, under the provision of § 151.13(c), ComSource, 
Inc., is conditionally accredited to analyze the products named be- 
low for the characteristics indicated in all Customs districts. 

Petroleum and petroleum products, for: 
API gravity, 
sediment and water (S&W), 
distillation characteristics and, 
antiknock index; and 
organic chemicals in bulk and in liquid form, for: 
identity and 
composition. 


EFFECTIVE DATE: May 23, 1988. 


FOR FURTHER INFORMATION CONTACT: Roger J. Crain, Office 
of Laboratories and Scientific Services, U.S. Customs Service, 1301 
Constitution Avenue, NW., Washington, D.C. 20229 (202-566-2446). 


Dated: May 26, 1988. 
JOHN B. O’ LOUGHLIN, 
Director, 
Office of Laboratories and Scientifc Services. 


[Published in the Federal Register, June 10, 1988 (53 FR 21962)] 
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19 CFR Part 134 
(T.D. 88-31) 


COUNTRY OF ORIGIN MARKING REQUIREMENT ON FRUIT 
JUICE CONTAINERS 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Notice of effective date of interpretive rule. 


SUMMARY: This document informs the public that Customs has 
made its determination regarding an implementation date for the 
requirement that labels on frozen concentrated and reconstituted 
fruit juice products which contain imported concentrate be marked 
to show the foreign country of origin of the products. Customs had 
previously announced that this requiremeni, heretofore limited to 
orange juice, would be extended to cover other fruit juices, and 
sought public comment on an effective date for the requirement. 

Effective on: June 7, 1989, fruit juice processors may use the “ma- 
jor supplier marking” that was approved for containers of orange 
juice on other fruit juice containers. Thus, if a processor obtains 75 
percent or more of its imported concentrate from a single source 
country, it is sufficient to disclose only that source. Otherwise, dis- 
closure of all foreign sources is required. 

Interested parties are advised to consult another Customs docu- 


ment published in today’s Federal Register for a proposed interpre- 
tive rule that would discontinue major supplier marking for all 
fruit juices made with imported concentrate. That proposal, if 
adopted, would supersede the rule described in this document. 


DATE: This decision will be effective as to merchandise entered, or 
withdrawn from warehouse, for consumption, on or after June 7, 
1989. 


FOR FURTHER INFORMATION CONTACT: John Doyle, Office of 
Regulations & Rulings (202-566-5765). 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


In a ruling dated September 4, 1985 (C.S.D. 85-47, 19 Cust. Bull. 
No. 39 at 21), the Customs Service held that containers of orange 
juice in frozen concentrated or reconstituted forms which contain 
foreign concentrate must be labeled to comply with the country of 
origin marking requirements of section 304, Tariff Act of 1930, as 
amended (19 U.S.C. 1304). The ruling was based on the determina- 
tion that the foreign concentrate which is imported into the US. 
and used in the production of frozen concentrated or reconstituted 
orange juice is not substantially transformed after undergoing fur- 
ther processing in the U.S., including blending with other batches 
of orange concentrate; addition of water, oils, and essences; pasteur- 
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ization or freezing; and repacking. In National Juice Products Asso- 
ciation v. United States, CIT Slip Op. 86-13 (Jan. 30, 1986), the 
Court of International Trade held that C.S.D. 85-47 was substan- 
tively valid. 

On March 19, 1986, Customs held in Ruling No. 729410 (C.S.D. 
86-19, Cust. Bull. No. 33 at 17), that orange juice containers would 
meet the marking requirements if only the major foreign sources of 
the imported product were listed (“major supplier marking”). Cur- 
rent major supplier marking practice permits a processor that ob- 
tains 75 percent or more of its imported concentrate from one coun- 
try to disclose only that source. If there is not one source country 
supplying 75 percent or more of the imported concentrate, all for- 
eign countries from which the concentrate is derived must be 
disclosed. 

On June 25, 1986, Customs published T.D. 86-120 in the Federal 
Register (51 FR 23045), informing the public that frozen concen- 
trated and reconstituted orange juice products containing imported 
concentrate were required to bear labels marked for country of ori- 
gin by February 1, 1987. The notice of the decision announced that 
Customs had considered the comments submitted in response to an 
earlier notice published in the Federal Register (51 FR 7285), on 
March 3, 1986, and that requiring country of origin marking for 
these products was consistent with the court decision in National 
Juice Products. 


APPLICABILITY OF C.S.D. 85-47 To OTHER JUICES 


On July 30, 1986, Customs announced in a Federal Register no- 
tice (51 FR 27195), that the principles set forth in C.S.D. 85-47 and 
supported by the court in National Juice Products were applicable 
to containers of other fruit juices containing imported concentrate 
as well as to those of orange juice. In other words, all imported fruit 
juice concentrate which is imported into the U.S. and used in the 
production of reconstituted fruit juice is not substantially trans- 
formed after undergoing further processing in the U.S. involving 
blending with other batches of concentrate; addition of water, oils, 
and essences; pasteurization or freezing; and repacking. According- 
ly, pursuant to the notice, all frozen concentrated or reconstituted 
fruit juices made from frozen concentrate and so processed must be 
required to be marked to indicate the country of origin of the frozen 
concentrate. The notice sought public comment on the issue of es- 
tablishing a date upon which the marking requirements would go 
into effect. 


Discussion OF COMMENTS 


Thirty-six comments were received in response to the notice. Ap- 
proximately half of the comments were submitted on behalf of the 
fruit juice processors that use imported concentrate in their prod- 
ucts. The other half were submitted on behalf of domestic apple 
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growers and other farming groups. Although the July 30, 1986 no- 
tice stated that the principles set forth in C.S.D. 85-47 are to be ap- 
plicable to all fruit juices containing foreign concentrate, and asked 
for comments solely regarding a practicable implementation date, 
many of the commenters addressed problems specifically associated 
with the marking of apple juice and raised additional issues, includ- 
ing the method of compliance. 

The analysis of comments presented in this document pertains 
only to the extension of the orange juice ruling to other fruit juices. 
In another document published in today’s Federal. Register, Cus- 
toms discusses comments regarding the manner of marking. 

The commenters representing the domestic industry advocate an 
implementation date of 6 months from the date of the final ruling. 
They contend that processors should have already taken steps to be- 
gin complying with the marking requirement. 

The commenters representing juice processors using imported 
concentrate generally advocate a period of 18 months from the date 
of the July 30, 1986 notice, or one year from the date of the publica- 
tion of this notice. They point out that Customs allowed orange 
juice processors approximately one year from the date of the ruling 
to comply with the marking requirements, so that those processors 
would have sufficient lead time to obtain new labels and to deplete 
inventories. The commenters believe that a similar time frame 
should be accorded other juice processors. Many of the commenters 
stress that the multiple sourcing practices with respect to apple 


juice and other juices complicate the labeling task facing these juice 
processors. Many commenters also point to the label supplier bottle- 
neck and capacity limitations as another factor requiring a suffi- 
cient amount of time to comply with the new requirements. It is 
claimed that there is a limited number of label suppliers and pack- 
aging manufacturers and that many of these also supply the orange 
juice processors. 


DETERMINATION 


After reviewing all the comments concerning an effective date, 
we are satisfied that the same circumstances that warranted a de- 
lay of approximately one year in the implementation of the orange 
juice ruling are relevant here. (For a detailed discussion of these 
factors, see T.D. 86-120, published in the Federal Register dated 
June 25, 1986 (51 FR 23045)). Although Customs announced that 
the orange juice ruling would be extended to other juices in the no- 
tice of July 30, 1986, the method of compliance that would be re- 
quired was not determined at that time. Until now, processors could 
not take the necessary steps to comply with the new labeling re- 
quirements. Accordingly, the implementation date for marking of 
other juices will be June 7, 1989. All importations of juice concen- 
trate entered for consumption or withdrawn from warehouse for 
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consumption on or after the effective date will be subject to the 
marking requirements. 

This extended period of time will enable processors to develop the 
necessary procedures to comply with the specific marking require- 
ments set forth in this document. 


Magor SuppiicR MarKING 


In another document published in today’s Federal Register, Cus- 
toms proposes to disallow major supplier marking for fruit juices 
containing imported concentrate. Customs questions whether major 
supplier marking for these fruit juices provides the level of informa- 
tion to consumers in the U.S. that was contemplated by the country 
of origin marking laws, as codified in section 304, Tariff Act of 1930, 
as amended (19 U.S.C. 1304). 

Despite the on-going reconsideration of the correct method of 
marking fruit juices, Customs believes that fruit juice processors 
may reasonably have expected that major supplier marking would 
apply to them as it currently applies to orange juice processors. For 
reasons of fairness when the new marking requirements become ef- 
fective on June 7, 1989, fruit juice processors may utilize major sup- 
plier marking. 

Major supplier marking stipulates that if a processor obtains 75 
percent or more of its imported concentrate from one source coun- 
try, only that source country need be disclosed. Otherwise, disclo- 
sure of all foreign sources is required. 

If there is a change in the Customs Service’s interpretation of the 
country of origin marking rules as they are applied to containers of 
fruit juice made with imported juice concentrate as a result of the 
review announced in another Customs document published in to- 
day’s Federal Register, major supplier marking may be disallowed 
in the future. 


METHOD OF CoMPLIANCE 


Customs recommends that fruit juice containers be marked by 
printing the name of the country of origin of the concentrate by the 
same method that is used to print other information subject to 
change, such as the product codes or the use-by dates. For example, 
a blank space could be left on the juice labels, and the processor 
could print the information on the labels immediately prior to their 
attachment to the containers. A second alternative would be to 
print the information directly on the containers, such as on the 
edge of the bottle cap or the end of the can. Yet another alternative 
is to print the country of origin on adhesive stickers. It would be re- 
quired that such stickers remain on the containers until the con- 
tainers reach the ultimate purchaser. 
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Score oF RULING 


Several commenters asked whether the marking requirements 
are applicable to blended juices containing foreign concentrate (e.g., 
cranberry-apple; orange-grapefruit) and fruit drink products which 
are made from foreign concentrate but contain additional ingredi- 
ents. The marking requirement set forth in the July 30, 1986 notice 
applies only to concentrated and reconstituted fruit juices processed 
in the manner described in C.S.D. 85-47. Blended juices and fruit 
drink products are outside the scope of the ruling. This does not 
preclude Customs from ruling specifically on the marking require- 
ments of these products in the future. 


DRAFTING INFORMATION 


The principal author of this document was John Doyle, Office of 
Regulations & Rulings, U.S. Customs Service. However, personnel 
from other offices participated in its development. 

Epwarp F. Kwas, 
Acting Commissioner of Customs. 
Approved: May 11, 1988. 
Francis A. Keatine II, 
Assistant Secretary of the Treasury. 


[Published in the Federal Register, June 7, 1988 (53 FR 20836)] 


(T.D. 88-32) 


FOREIGN CURRENCIES 


Daity Rates ror Countries Not ON QuaARTERLY List FoR AprRIL 1988 


The Federal Reserve Bank of New York, pursuant to 31 U.S.C. 
5151, has certified buying rates for the dates and foreign currencies 
shown below. The rates of exchange, based on these buying rates, 
are published for the information and use of Customs officers and 
others concerned pursuant to Part 159, Subpart C, Customs Regula- 
tions (19 CFR 159, Subpart C). 


Greece drachma: 
April 1, 1988 $0.007536 
April 4, 1988 .007547 
April 5, 1988 .007496 
April 6, 1988 .007491 
April 7, 1988 .007449 
April 8, 1988 .007463 
April 11, 1988 .007424 
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Greece drachma (continued): 
April 12, 1988 
April 13, 1988 
April 14, 1988 
April 15, 1988 
April 18, 1988 
April 19, 1988 
April 20, 1988 
April 21, 1988 
April 22, 1988 
April 25, 1988 
April 26, 1988 
April 27, 1988 
April 28, 1988 
April 29, 1988 


South Korea won: 
April 1, 1988 
April 4-8, 1988 
April 11-14, 1988 
April 15, 1988 
April 18-19, 1988 
April 20, 1988 
April 21-22, 1988 
April 25-28, 1988 
April 29, 1988 


Taiwan N.T. dollar: 
April 1, 1988 $0.034916 
April 4, 1988 N/A 
April 5-7, 1988 034855 
April 8, 1988 034843 
April 11-15, 1988 .034843 
April 18-22, 1988 .034843 
April 25-29, 1988 .034843 


(LIQ-03-01 S:NISD CIE) 
Dated: May 25, 1988 


BEVERLY DAVIEs, 
(for Angela DeGaetano, Chief, 
Customs Information Exchange.) 








U.S. Customs Service 


Customs Service Decisions 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CusTOMs, 
Washington, D.C., June 1, 1988. 


The following are decisions of the United States Customs Service 
which are of sufficient interest or importance to warrant publica- 
tion in the Customs BULLETIN. 

JOHN E. ELKINs, 
(for Harvey B. Fox, Director, 
Office of Regulations and Rulings.) 


(C.S.D. 88-1) 


This ruling reaffirms the identification principle approved in C.S.D. 
83-54, holding that fungible products commingled in storage and 
withdrawn therefrom for drawback purposes may be identified 
against the drawback products commingled therein in the order 
of their receipt into storage; letter of August 12, 1983 (215762) 
attached. 


Date: June 29, 1987 
File: DRA-1-CO:R:CD:D 
218801 RB 


Issues: 

(1) What is the proper method for applying C.S.D. 83-54, when 
fungible drawback and nondrawback products are commingled in 
storage? 

(2) In order to be recognized as a “drawback product” after deliv- 
ery from the manufacturer, must the product be covered by a certif- 
icate of manufacture and delivery? 


Facts: 

A drawback claimant receives products manufactured under 19 
U.S.C. 1313(b), i.e., residual oil and distillate oil, which it seeks to 
export under 19 U.S.C. 1309(b), or which it blends to produce inter- 
mediate fuel oil (IFO) prior to desired export thereunder. To obtain 
drawback in this case, the claimant wishes to apply the identifica- 
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tion procedure approved in C.S.D. 83-54 using a “30-day accounting 
period” which treats material in different storage tanks as com- 
mingled, and which ignores nondrawback receipts and withdrawals 
from storage. 


Law and analysis: 


(1) Under the identification principle approved in C.S.D 83-54, 
“fungible products commingled in storage and withdrawn there- 
from for drawback purposes may be identified against the drawback 
products commingled therein in the order of their receipt into stor- 
age” (emphasis added). 

By way of background, under earlier Customs rulings, when 
drawback and nondrawback material were commingled, drawback 
withdrawals had to be accounted for first against the commingled 
nondrawback input, resulting in little or no drawback as a practical 
matter (see, e.g., Bureau letter dated March 5, 1956, to Supervising 
Customs Agent, Boston). Yet, while the basic focus of drawback 
identification has changed dramatically, the inventory recordkeep- 
ing requirements applicable thereto essentially have not (compare, 
e.g., Bureau letter dated February 14, 1957, with Headquarters let- 
ter dated August 12, 1983, file DRA-1-09-CO:R:CD:D 215762). 

In this connection, it is axiomatic, for example, that drawback in- 
put shown to be in one storage tank would not be commingled with 
nondrawback input shown to be in another tank (see Bureau letter 
dated September 24, 1946, abstracted as T.D. 51545-F, re: Cities 
Service Oil Co., Bureau letter dated May 5, 1955, to Supervising 
Customs Agent, San Francisco; and Bureau letter dated February 
14, 1957, supra). 

C.S.D. 82-35, cited by the claimant, is not authority to the contra- 
ry. The commingling involved therein must likewise occur within 
each tank. If this were not so, nondrawback material documented 
as being in one tank could be withdrawn and exported, and claimed 
for drawback as if it were actually drawback material which is in 
fact shown by records to be stored in another tank. This would 
clearly constitute the substitution of finished products, which is un- 
lawful under section 1313(b) (see Headquarters letter dated June 1, 
1982, file DRA-1-CO:R:CD:D 214335; Headquarters letter dated 
September 12, 1985, file DRA-1-09 CO:R:CD:D 217983). To treat 
such material as “commingled” under the ruling therefore would be 
to abide a fiction which would effectively accomplish by indirection 
that which the law does not permit by direction. 

Accordingly, in establishing under the authorized procedure 
whether and to what extent certain input exists in commingled 
storage against which withdrawals for drawback may be charged, 
inventory records must be maintained showing the total fungible 
input commingled in storage, the total drawback input commingled 
therein, the date of such commingling, the date on which each with- 
drawal is made, and the quantity withdrawn (see Headquarters let- 
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ter dated August 12, 1983, supra, set forth as an addendum hereof, 
which plainly illustrates the lawful application of C.S.D. 83-54). 

The citation in C.S.D. 83-54 to the producibility principle (i.e., the 
September 1, 1965, memorandum of the General Counsel, Depart- 
ment of the Treasury; currently see T.D. 84—49) was intended to fur- 
nish analogous support for the basic concept approved in the ruling 
because, generally speaking, the producibility principle, in its bare 
essence, similarly provides that where same-kind-and-quality 
(SKAQ) and non-SKAQ merchandise are used in manufacture 
under section 1313(b), any resulting products which are exported 
may, insofar as possible, be identified as produced from the SKAQ 
merchandise. 

However, while the core premise of the identification procedure 
of C.S.D. 83-54 and the producibility doctrine in petroleum draw- 
back refining is the same, the application of producibility in manu- 
facturing drawback is fundamentally different from the application 
of the procedure indisputably called for under the ruling. 

Because the producibility principle is dependent upon manufac- 
turing, it operates, in practice, on the basis of discrete manufactur- 
ing abstract periods (monthly) (ignoring the use of nondrawback 
material in each period). Manufacturing periods in drawback, how- 
ever, are, by definition, inextricably related to manufacturing, and, 
as such, they would be inherently inapplicable to the ruling, inas- 
much as it is concerned broadly with the identification of com- 
mingled inventories, and not per se with manufacturing. 

To elaborate briefly, the monthly manufacturing period func- 
tions, for petroleum drawback identification purposes, as a closed 
system, separate and distinct from every other monthly period (see 
T.D. 84-49(5)). Hence, exported goods may only be identified as pro- 
duced from SKAQ merchandise which is used during the particular 
period in which the goods are produced; and this identification may 
be effected regardless of when during the month the goods are pro- 
duced or the merchandise used. The fact that other (duty-paid) 
SKAQ merchandise is designated as a.basis for drawback on such 
goods, when it is received and used in a prior period and at a differ- 
ent refinery, is owing to the substitution provision of section 1313(b) 
(see T.D. 84-49(3)). But the procedure advanced in C.S.D. 83-54 is 
strictly one of identification. 

Accordingly, if the monthly period, as described, were to be ex- 
tended to the procedure adopted in C.S.D. 83-54, qualified with- 
drawals from storage in a given month could only be identi- 
fied—and thereby claimed—for drawback against drawback prod- 
ucts placed into storage during that month; and, in so doing, 
products withdrawn, for instance, on the first of the month could be 
identified and claimed against drawback products even though they 
are not received into storage until the last.day of the month. Such 
an approach to identification under the circumstances of the ruling 
would be patently absurd, would run contrary both to it and to ex- 
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isting law, and could not be approved thereunder (cf., e.g., Asahi 
Chemical. Industry Co. v. United States, 4 CIT 120, 128 (1982)). 
While the policy of the drawback law, generally to promote export 
and/or manufacture, should be fostered, this may appropriately be 
done only within the framework of the law itself, and should not in- 
duce strained an illogical constructions thereof (see, e.g., Joseph 
Schlitz Brewing Co. v.. United States, 181 U.S. 584, 589 (1901)). 

It must be remembered that the identification principle approved 
in C.S.D. 83-54 is defined by the totality of the requirements con- 
tained therein—in particular, that the merchandise be commingled, 
as already noted, and, directly concomitant with this, that draw- 
back be limited to that “which would be available under the method 
of separate storage and specific identification” of the drawback 
products. These requirements would indeed be rendered meaning- 
less if Customs were to accept the use of a “30-day accounting peri- 
od,” or any construction of the ruling which ignored nondrawback 
withdrawals from storage, (Ignoring nondrawback withdrawals 
from storage ignores the impact of such withdrawals on available 
drawback input.) The ruling must naturally be viewed as a consist- 
ent entirety in such a manner that each of its elements is given just 
and proper effect (cf, Colautti v. Franklin, 439 U.S. 379, 392 (1979)). 

It has been further determined that the identification procedures 
instituted in C.S.D. 83-54, as illustrated, and in C.S.D. 84-82 and 
C.S.D. 82-35, supra, represent the broadest lawful exercise of ad- 
ministrative discretion currently possible under section 1313. The 
procedures in C.S.D. 84-82 and C.S.D. 82-35 are similarly circum- 
scribed (see Headquarters letter dated September 12, 1985, supra). 

(2) The claimant is of the opinion that a product, in order to be 
recognized as a “drawback product” after its delivery from the man- 
ufacturer, need not be referenced by a certificate of manufacture 
and delivery. In support of this, the claimant cites 19 CFR 191.2(g) 
which defines a “drawback product” “as a finished or partially fin- 
ished product manufactured in the United States under a drawback 
contract.” The claimant’s position is that as long as it can prove 
that the product it receives was manufactured by a party operating 
under a drawback contract, i.e., that the manufacturer included the 
product on an abstract of its manufacturing records, this should be 
sufficient; a certificate of manufacture and delivery would not be 
needed. 

The claimant’s citation to section 191.2(g) is incomplete. This reg- 
ulation also confirms that a critical feature of a “drawback prod- 
uct” is that it “may be exported with a claim for drawback * * *,” 
but, under the circumstances, this could not occur without its being 
associated with a certificate of manufacture and delivery. 

In this respect, it should be observed that the “drawback con- 
tract” referred to in section 191.2(g) consists of both a “drawback 
proposal” and a “drawback acceptance” of the proposal by Customs 
(19 CFR 191.2(c)(d\e)). Section 191.2(c) defines a “drawback propos- 
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al” as containing “an offer to operate under the drawback law and 
regulations.” These regulations stipulate, in 19 CFR 191.66(a), that, 
for drawback purposes, the claimant, whether the manufacturer it- 
self or the exporter, must file with Customs a certificate of manu- 
facture and delivery in relation to the product delivered. Such a cer- 
tificate is essential in order legally to establish the identity of the 
product delivered as a “drawback product.” In the alternative, it is 
well settled that a product delivered from the manufacturer, for 
which a certificate of manufacture and delivery is not given, is con- 
sidered as a nondrawback product (see, e.g., Bureau letter dated 
May 20, 1966). 


Holdings: 


(1) Products stored in different tanks at a tank storage facility 
are not commingled for drawback purposes under C.S.D. 83-54. 
Nondrawback withdrawals from commingled storage must be taken 
into account in implementing the ruling. In this regard, the correct 
application of C.S.D. 83-54 is illustrated in the August 12, 1983, ad- 
dendum hereof. 

(2) In order to be recognized as a “drawback product” after deliv- 
ery from the manufacturer, the product must be covered by a certif- 
icate of manufacture and delivery. 


Attachment. 


The following is a full text copy of Office of Regulations and Rulings 
Headquarters Ruling 215762 of August 12, 1983. 


Date: August 12, 1983 
File: DRA-1-09-CO:R:CD:D 
215762 RB 


This is in reference to your letter dated March 23, 1983, file 
552-01, with enclosure, wherein you inquire as to the specific opera- 
tion of the identification procedure approved in Headquarters letter 
dated March 4, 1983, file DRA-1-09-CO:R:CD:D 215570 RB, 
“whereby fungible products commingled in storage and withdrawn 
therefrom for drawback purposes may be identified against the 
drawback products commingled therein in the order of their receipt 
into storage” (emphasis added). . 

This means of course that to the extent inventory records indicate 
the presence of certain drawback input commingled in storage, 
withdrawals for drawback purposes may properly be credited 
against such input in the order of its receipt into storage. 

Consequently, in establishing under this procedure whether and 
to what extent certain drawback input exists in commingled storage 
against which withdrawals for drawback may be charged, inventory 
records must be maintained showing the total fungible input com- 
mingled in storage, the total drawback input commingled therein, 
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the date of such commingling, the date on which each withdrawal is 
made, and the quantity withdrawn. 

Thus structured, this method assures no greater drawback “than 
that which would be available under the method of separate storage 
and specific identification.” 

The actual operation of this method is illustrated below: 


Date placed in storage Quantity DB allowance 


March 1 100000 (gallons) .03 
March 10 60000 0 
March 12 25000 .035 
March 25 20000 0 
March 28 60000 .04 
March 30 25000 .02 


Withdrawals are made on the following dates for drawback pur- 
poses or for nondrawback purposes, as hereinafter noted: March 2, 
30000 gallons for drawback; March 5, 50000 gallons for non- 
drawback; March 11, 30000 gallons for drawback; March 13, 30000 
gallons for drawback; March 26, 15000 gallons for nondrawback; 
March 29, 50000 gallons for drawback; March 31, 20000 gallons for 
drawback. 

Drawback identification under this method would be as follows: 
the March 2 drawback withdrawal of 30000 gallons would be 
credited against drawback lot No. 1 (70000 gallons remain in stor- 
age, all of it from drawback lot No. 1); the March 5 nondrawback 
withdrawal reduces the total fungible (and also the drawback) input 
by 50000 gallons (20000 gallons remain in storage, all of it from 
drawback lot No. 1); the March 11 drawback withdrawal of 30000 
gallons is credited against drawback lot No. 1 for its remaining 
20000 gallons, the excess 10000 gallons further reducing the total 
fungible input accordingly (50000 gallons remain in storage, none 
for drawback); the March 13 drawback withdrawal of 30000 gallons 
is credited against drawback lot No. 3 for 25000 gallons, the excess 
5000 gallons further reducing the total fungible input accordingly 
(45000 gallons remain in storage, none for drawback); the March 26 
nondrawback withdrawal reduces the total fungible input by 15000 
gallons (50000 gallons remain in storage, none for drawback); the 
March 29 drawback withdrawal of 50000 gallons is credited against 
drawback lot No. 5 (60000 gallons remain in storage, including 
10000 gallons from drawback lot No. 5); the March 31 drawback 
withdrawal of 20000 gallons is credited against drawback lot No. 5 
for its remaining 10000 gallons drawback lot No. 6 for 10000 gallons 
(65000 gallons remain in storage, including 15000 gallons from 
drawback lot No. 6). 

Please be governed accordingly. 





U.S. CUSTOMS SERVICE 
(C.S.D. 88-2) 


This ruling holds that 19 U.S.C. 1520(d) does not authorize the Cus- 
toms Service to pay interest on a drawback claim that was dissal- 
lowed but later allowed as the result of a protest under 19 U.S.C. 
1514. 


Date: November 9, 1987 
File: DRA-1-CO:R:CD:D 
218872K 


Issue: 


Whether the Customs Service is authorized under 19 U.S.C. 
1520(d) to pay interest on a drawback payment after a protest is 
allowed. 


Facts: 


Drawback is allowed (payable) or not allowed upon the liquida- 
tion of a drawback entry. However, section 191.72 of the Customs 
Regulations (19 CFR 191.72) provides for an accelerated payment 
procedure upon the approval of the appropriate Customs official. 
The drawback claimant posts a bond and receives the accelerated 
payment on the basis of the drawback entry prior to liquidation of 
the entry. 

A manufacturing drawback claimant received a payment under 
the accelerated payment procedure. At a later date, the drawback 
entry was liquidated with a disallowance of drawback and the 
claimant returned the accelerated payment upon demand by the 
Customs Service. The drawback claimant filed a protest under 19 
U.S.C. 1514 which was allowed and the drawback payment was 
authorized. 

The claimant cites 19 U.S.C. 1520(d) as authority for the payment 
of interest from the date the accelerated payment was returned to 
Customs by the claimant to the date of repayment authorized by 
the allowance of the protest. The claimant states that it is obvious 
that Customs must pay such interest since, under 19 U.S.C. 1505(c), 
Customs bills for interest when a bill for overpayment of accelerat- 
ed drawback is not timely paid. 


Law and Analysis: 


Sections (a) and (b) of 19 U.S.C. 1505 require that an importer de- 
posit the amount of duties estimated by Customs to be due at the 
time imported merchandise is entered or withdrawn from ware- 
house for consumption and upon liquidation Customs shall collect 
any increased or additional duties due or refund any excess duties 
deposited. 

Sections (a), (b), and (c) of 19 U.S.C. 1520, generally provide for re- 
funds in excess of duties and other charges deposited and refunds 
due to clerical errors. 
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Section 210 of Public Law 98-573, effective October 30, 1984, 
amended 19 U.S.C. 1505 by adding a new subsection (c) which re- 
quires an importer to pay interest on duties determined to be due 
upon liquidation or reliquidation of a consumption entry unless 
payment is received within 30 days after the date of liquidation or 
reliquidation. Further, section 210 amended 19 U.S.C. 1520 by add- 
ing a new subsection (d) which provides that upon liquidation of a 
consumption entry as the result of a protest, a court order, or an ap- 
plication for relief of clerical error, the importer shall be allowed in- 
terest on any amount paid as increased or additional duties under 
the new subsection (c) of 19 U.S.C. 1505. 

The record before us does not involve increased or additional du- 
ties assessed upon liquidation of a consumption entry covering im- 
ported dutiable merchandise. The record does not involve a protest 
concerning increased or additional duties or the dutiable status of 
imported merchandise. The record does not involve a court order or 
an application to correct a clerical error. For that matter, the 
record is not involved in a question concerning the dutiable status 
of imported merchandise and an overpayment or underpayment of 
duties. Accordingly, section 19 U.S.C. 1520(d) is not applicable. 

The claimant states that unde 19 U.S.C. 1505(c), the Customs Ser- 
vice charges interest on bills for overpayment of accelerated draw- 
back claims that are not paid within 45 days after the date of liqui- 
dation or reliquidation of the drawback entry to support the claim- 
ant’s position that the Customs Service should, in turn, pay interest 
from the date the accelerated payment was returned to Customs by 
the claimant to the date of repayment authorized by the allowance 
of the protest. 

Under section 191.72(b), Customs Regulations, a drawback claim- 
ant requesting accelerated payment must file a bond on Customs 
Form 301 containing the bond conditions set forth in section 113.65, 
Customs Regulations, issued under the authority of 19 U.S.C. 1623. 
Under section 113.65(b), the principal agrees to refund on demand 
the full amount of any overpayment as determined on liquidation of 
the claim. The refund is an overpayment of “drawback”, defined in 
section 191.2(a), Customs Regulations, as “a refund or remission, in 
whole or in part, of a customs duty.” Thus, the refund under section 
113.65(b) is refund of duty and thus is clearly subject to interest (see 
C.S.D. 87-20). The Customs Service has no alternative to charging 
interest on a refund demanded by a regional commissioner under 
section 191.72(c). 

On the other hand, if under section 191.72(c), Customs Regula- 
tions, the regional commissioner certifies after liquidation a pay- 
ment of an amount due the claimant, there is no statutory authori- 
ty for a payment of any interest to the claimant. As stated above, 
under 19 U.S.C. 1520(d), interest is only allowed on any amount 
that had been paid as increased or additional duties under 19 U.S.C. 
1505(c). Obviously an excess accelerated drawback payment that is 
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returned under section 191.72(c), Customs Regulations, is not an 
amount paid as increased or additional duties under 19 U.S.C. 
1505(c). When it is determined as the result of a protest, an applica- 
tion under 19 U.S.C. 1520(c)(1), or a court order that a return of ac- 
celerated drawback must be repaid by the Customs Service, there is 
no statutory authority to allow interest on the repayment. 


Holding: 


19 U.S.C. 1520(d) does not authorize the Customs Service to pay 
interest on a drawback claim that was dissallowed but later allowed 
as the result of a protest under 19 U.S.C. 1514. 


(C.S.D. 88-3) 


This ruling holds that the blending of residual oil and distillate oil 
is a manufacture or production for a drawback which requires a 
drawback contract and the filing of a certificate of manufacture. 
C.S.D. 85-42 is revoked. 


Date: November 13, 1987 
File: DRA-1-CO:R:CD:D 
219733 RB 


Mr. JAMES C. Piatt 

Regional Commissioner, Southwest Region 
U.S. Customs Service 

5850 San Felipe Street 

Houston, Texas 77057 


Dear Mr. Patt: 

This is in reference to your memorandum of July 29, 1987, stat- 
ing that you believe C.S.D. 85-42 should be revoked. In a memoran- 
dum of April 10, 1986 (DRA-1-O0:C:L JWB), to the Southeast Region 
(which they later forwarded to Headquarters), your region stated 
your belief that C.S.D. 85-42 should be revoked since “it is a drain 
on resources to administer a decision for circumstances which could 
be accommodated easily within the existing framework of 
drawback”. 

The Belcher Oil Company requested to comment on your proposal 
that C.S.D. 85-42 be revoked. Enclosed is a copy of their letter to us 
of August 25, 1986. Your memorandum of July 29, 1987, restates 
your belief that the C.S.D. should be revoked. 

C.S.D. 85-42 holds that if two or more products, as defined by 
T.D. 66-16, are blended outside the refinery where they are pro- 
duced after being assigned drawback factors, the claimant for draw- 
back may follow the convention established by T.D. 66-16, provided 
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this does not result in more drawback that otherwise would result. 
The holding states further that a claimant following this procedure 
will not be considered a manufacturer and accordingly need not file 
a certificate of manufacture and delivery covering the blending. 

We have reviewed the holding that the blender will not be consid- 
ered a manufacturer under C.S.D. 85-42. As you point out, the 
blending of residual oil and distillate oil to produce intermediate fu- 
el oil has consistently and repeatedly been held to be a manufacture 
or production for drawback (see T.D. 84-208(R), T.D. 84-169(N), T.D. 
84-154(S), T.D. 83-254(V), and T.D. 84~16(J), all issued prior to the 
C.S.D., and T.D. 85-190(W), where the statement was signed prior to 
the C.S.D. but the rate was not forwarded to the region until after 
the C.S.D. was signed). Further, Headquarters contacted all seven 
regions and determined that except for entries of the Belcher Oil 
Company, no drawback entries have been liquidated pursuant to 
C.S.D. 85-42. It is noted that the C.S.D. itself refers to a blender as 
a secondary manufacturer. We do not agree with Belcher that the 
C.S.D. eliminates “needless paperwork.” After reviewing this ques- 
tion, we conclude that the blending of two petroleum products to 
make a third product is a manufacture for drawback purposes and 
subject to the provisions of sections 191.21(a), 191.62(a), and 
191.66(a), Customs Regulations. Thus, a certificate of manufacture 
and delivery covering the blending must be filed. 

To the extent that the ruling published as C.S.D. 85-42 conflicts 


with this ruling, it is revoked under section 177.9(d\(1), Customs 
Regulations. This ruling will be published in the Customs Bulletin 
(since publication will not have the effect of changing a practice to 
result in the assessment of a higher rate of duty or changing a posi- 
tion of the Customs Service to result in a restriction or prohibition, 
advance notice in the Federal Register under section 177.10(b), Cus- 
toms Regulations, is not necessary). 





U.S. Customs Service 


General Notices 


IN THE UNITED STATES DISTRICT COURT FOR THE 
EASTERN DISTRICT OF PENNSYLVANIA 


INTERNATIONAL RAW MATERIALS, Ltp. v. JAMES A. BAKER III, Secretary, 
U.S. DEPARTMENT OF THE TREASURY, AND U.S. Customs SERVICE 


Crvit ACTION 
No. 87-2005 


MEMORANDUM AND ORDER 


Norma L. Suapiro, Judge. 
(Dated May 20, 1988) 


Plaintiff International Raw Materials (“International”) is a ship- 
per of ore and other materials. International has bid for the right to 
ship ore from Kivalina, Alaska to Trail, British Columbia, Canada. 
If International acquires the right to transport the ore, it will con- 
struct a terminal at Kivalina. The ore will be transported by ship 
from Kivalina to International’s existing terminal at Port Long- 
view, Washington. There it will be unloaded, placed in railroad 
cars, and transported overland to Trail. International contends that 
the transport is in fact and law a shipment from Alaska to Canada 
because the ore will remain segregated at Port Longview and will 
not become part of the mass of goods within the commerce of the 
United States. At issue is whether International may transport the 
ore on the ocean carriage in foreign-registered ships without violat- 
' ing the Jones Act, 46 U.S.C. 883 (“Act”). 

The Act provides in pertinent part: 
No merchandise shall be transported by water, or by land and 
water, on pepelty of forfeiture of the merchandise * * * be- 
tween points in the United States, including Districts, Territo- 
ries, and possessions thereof embraced within the coastwise 
laws, either directly or via a foreign port, or for any part of the 
transportation, in any other vessel than a vessel built in and 
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documented under the laws of the United States and owned by 
persons who are citizens of the United States. 


46 U.S.C. 883.) 

Before the court are cross-motions for summary judgment. No 
material facts are disputed. By letter dated December 22, 1986, In- 
ternational requested a ruling under 19 C.F.R. 177.1 et seq. from de- 
fendant United States Customs Service (“Customs”) that the plan to 
transport ore from Kivalina to Trail did not violate the Act. On 
January 16, 1987, Customs issued a final agency ruling that the 
shipments as proposed would violate the Act. International then 
filed the instant action seeking a declaration that its plan would not 
violate the Act. 


1. Standing 


The court initially must determine if International has standing. 
International brings this action under section 10 of the Administra- 
tive Procedure Act, which entitles a “person suffering legal wrong 
because of agency action, or adversely affected or aggrieved by 
agency action within the meaning of a relevant statute, * * * to ju- 
dicial review thereof.” 5 U.S.C. 702 (hereinafter “Section 702”). See 
Association of Data Processing Service Organizations, Inc. v. Camp, 
397 U.S. 150 (1970). 

Article III of the Constitution limits federal jurisdiction only to 
cases or controversies; the presence of a case or controversy is the 
minimum constitutional requirement for standing in federal court. 
A case or controversy exists if the plaintiff has suffered “some actu- 
al or threatened injury as a result of the putatively illegal conduct 
of the defendant.” Valley Forge Christian College v. Americans 
United for Separation of Church and State, 454 U.S. 464, 472 (1982); 
see also Warth v. Seldin, 422 U.S. 490, 498-99 (1975); Data Process- 
ing, 397 U.S. at 151-52. 

Prudential, nonconstitutional concerns limit standing to cases or 
controversies where the plaintiff is “arguably within the zone of in- 
terests to be protected or regulated by the statute or constitutional 
guarantee in question.” Data Processing, 397 U.S. at 153; see Clarke 
v. Securities Industry Assoc., —— U.S. ——, —— S. Ct. ——, 93 L. 
Ed. 2d 757 (1987). In actions under Section 702, “where the plaintiff 
alleges that [future].governmental action will be taken directly 
against him * * * [standing exists if] the challenged regulation 
would certainly apply to the behavior in which the plaintiff intends . 
to engage.” Wilderness Society v. Griles, 824 F.2d 4, 11 (D.C. Cir. 
1987). 

International is injured in fact because it is unable to engage in 
trade it believes to be lawful without the threat of forfeiture of the 
ore. Customs has issued a ruling that its regulation prohibits Inter- 


1 There are several exceptions, or provisos, to the general rule prohibiting foreign vessels from transporting merchandise 
between domestic coastwise points. None are applicable to the facts at bar. For purposes of this opinion, the court will treat 
the Act as prohibiting all such transportation, unless otherwise stated. 
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national’s intended behavior. Customs Letter Ruling dated January 
16, 1987, Exhibit B to Complaint. The Act is protectionist legisla- 
tion designed to regulate precisely the kind of trade involved in this 
dispute, so International is within the relevant zone of interest. See 
46 U.S.C. 861. International has standing to bring this action. 


2. Ripeness 


Even though there is standing, a federal court will not decide an 
action that is not ripe. The ripeness requirement is intended to 
“prevent the [federal] courts, through avoidance of premature adju- 
dication, from entangling themselves in abstract disagreements 
over administrative policies, and also to protect the agencies from 
judicial interference until.an administrative decision has been for- 
malized and its effects felt in a concrete way by the challenging par- 
ties.” Abbott Laboratories v. Gardner, 387 U.S. 136, 148-49 (1967). 

In Abbott Laboratories, a group of drug manufacturers brought a 
declaratory judgment action to challenge a federal regulation that 
required certain information to be included on prescription drug la- 
bels. They alleged that the regulation exceeded the authority of the 
Commissioner of Food and Drugs under the Food, Drug, and Cos- 
metic Act. The Supreme Court held inter alia that the action was 
ripe for decision. It said that in deciding whether an action is ripe 
for judicial determination a court must evaluate (1) the fitness of 
the issues for judicial decision and (2) the hardship to the parties of 
withholding consideration. Jd. at 149; See also Toilet Goods Assoc. v. 
Gardner, 387 U.S. 158, 162 (1967). 

The issues presented in this action are fit for judicial resolution. 
The applicability of the Act is purely a legal question. See Abbott 
Laboratories, 387 U.S. at 149. The Customs ruling is a final agency 
determination. See Jd. The issues arise in the context of a specific 
factual situation presented in the request for letter ruling. See Toi- 
let Goods, 387 U.S. at 164. International has already bid for the 
right to ship the ore. 

International faces substantial hardship if it cannot obtain a de- 
claratory judgment. See Abbott Laboratories, 387 U.S. at 152-53. 
Otherwise, to test the validity of the Customs ruling, International 
would have to construct a terminal at Kivalina that would cost mil- 
lions of dollars and then transport one load of ore to Port Longview. 
If the transport were found to violate the Act, International would 
have to forfeit the shipment of ore, 46 U.S.C. 883. 

“Where the legal issue presented is fit for judicial resolution, and 
where a regulation requires an immediate and significant change in 
the plaintiff[’s] conduct of [its] affairs with serious penalties at- 
tached to noncompliance, access to the courts under the Adminis- 
trative Procedure Act and the Declaratory Judgment Act must be 
permitted, absent a statutory bar or some other unusual circum- 
stances * * *.” Abbott Laboratories, 387 U.S. at 153. The issues 
before the court are ripe for adjudication. 
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3. Scope of Review 


International claims that the Customs ruling relies on regula- 
tions beyond the scope of Customs’ delegated powers, and is incon- 
sistent with Congressional intent and case law. Customs has power 
to “prescribe such regulations as may be necessary to carry out the 
purposes of [the Act].” 46 U.S.C. 883b.? Regulations promulgated 
under this power will be upheld if they are reasonably related to 
the purposes of the Act. Mourning v. Family Publications Service, 
Inc., 411 U.S. 356, 369 (1973). Customs’ letter ruling will be upheld 
if it is a reasonable interpretation of the statute. See, eg. Great 
Lakes Dredge & Dock Co. v. Ludwig, 486 F. Supp. 1305, 1310 
(W.D.N.Y.) aff'd without opinion 636 F.2d 1201 (2d Cir. 1980); Amer- 
ican Maritime Assoc. v. Blumenthal, 458 F. Supp. 849, 861-62 
(D.D.C. 1977) aff'd 590 F.2d 1156 (D.C. Cir. 1978). 


4. Applicability of the Act 


The issue before the court is “one of straightforward statutory 
construction.” American Maritime, 590 F.2d 1156 at 1161 (applying 
Act to proposed shipment of crude oil). The relevant statutory lan- 
guage reads: 


No merchandise shall be transported by water, or by land and 
water, on penalty of forfeiture of the merchandise * * * be- 
© 


tween points in the United States, including Districts, Territo- 
ries, and possessions thereof embraced within the coastwise 
laws, either directly or via a foreign port, or for any part of the 
transportation, in any other vessel than a vessel built in and 
documented under the laws of the United States and owned by 
persons who are citizens of the United States. 


46 U.S.C. 883. 

For purposes of the Act, “transportation” of merchandise occurs 
when the merchandise is laden at one point and unladen at another 
point.’ See 19 C.F.R. 4.80b (1979). Therefore, domestic transporta- 
tion of merchandise does not occur if goods are laden at a foreign 
point, taken aboard ship to an intermediate domestic point but not 
unladen, then taken to a final domestic point where they are un- 
laden. C.f. In re Laidlaw, 42 F. 401 (D. Ore. 1890) (interpreting stat- 
utory predecessor of Act). International intends to lade the ore at 
Kivalina and unlade it at Port Longview, with no intermediate un- 
lading. Affidavit of W.P. O’Neill, Jr., supra.‘ If foreign vessels are 
used as International intends, the clear language of the Act makes 
the proposed shipment by water between Kivalina and Port Long- 


2 The statute gives this power to the Secretary of the Treasury, who has delegated it to Customs. Treasury Dept. Order 
No. 165, Revised, Treas. Dec. 53654, November 2, 1954 
3 Lading and unlading is “the transfer of cargo from wharf or landing to ship and from ship to wharf or landing.” Ballen- 
tine’s Law Dictionary (3d Ed. 1969). 
lacts of record do not indicate how long the ore will remain at Port Longview before being transported to Trail. 
eas fact es not change this court’s conclusion because violation of the Act occurs when the goods are unladen at Port 
Longview. What happens to the ore after unlading cannot retroactivély remedy a violation of the Act. 
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view unlawful because they are both “points in the United States 
* * * embraced within the coastwise laws.”® 

The Congressional intent underlying the Act supports Customs’ 
position and this court’s conclusion. Congress intended to promote 
the strength of the United States merchant marine. 46 U.S.C. 861. 
Its aim was “to protect the American shipping industry already en- 
gaged in the coastwise trade, to preserve work for American ship- 
yards, and to improve and enhance the American Merchant Ma- 
rine.” Marine Carriers Corp. v. Fowler, 429 F.2d 702, 708 (2d Cir. 
1970). The Customs ruling that International’s proposed shipment 
is a violation of the Act is consistent with, and advances, the pur- 
poses of the Act. 

Nevertheless, International contends that the proposed ore ship- 
ments would not violate the Act because International’s intent is 
not to ship from Kivalina to Port Longview, but to ship by land and 
water from Kivalina to Trail, British Columbia, which is not a do- 
mestic port.’ International relies heavily on Haigh v. United States, 
70 U.S. (3 Wall.) 200 (1866) (hereinafter The Bermuda). In The Ber- 
muda, a ship carrying munitions to the Confederacy during the Civ- 
il War was captured and seized. The ship originally sailed from Liv- 
erpool, England to St. George’s, Bermuda. After a brief stop in Ber- 
muda, it sailed for Nassau, but was captured in route and accused 
of violating the Union blockade of Confederate ports. Relying on in- 
ternational maritime law, the Supreme Court held that, although 
the ship had not attempted to reach a Confederate port before its 
capture, a violation had occurred because the ship’s ultimate in- 
tended destination was Charleston, South Carolina, a blockaded 
port. From this case approving a wartime forfeiture, International 
argues that a vessel’s intended destination at the time of sailing de- 
termines the character of its voyage. See also United States v. Picou, 
71 F.2d 854 (5th Cir. 1934). 

Whatever the role of the parties’ intent under international mari- 
time principles, here an act of Congress governs and Congressional 
intent is determinative. The Act prohibits shipments directly or in- 
directly between domestic coastwise points in foreign vessels. Inter- 
national intends direct transport from Alaska to Washington in for- 
eign vessels. 

In addition to the language of the statute, Customs regulations 
making the proposed shipment unlawful do not apply The Bermuda 
test to direct shipments: 


5 By letter dated March 4, 1985, IRM-Jebsens Joint Venture, in which International participated, requested a ruling from 
Customs on a different proposed plan for shipping ore from Kivalina to British Columbia. Under the IRM-Jebsens 
small vessels would carry ore from Kivalina to a larger “mother” vessel outside the United States’ territorial waters. After 
the cargo from several smaller vessels was loaded on the mother ship, the larger ship would transport the ore directly to 
British : Columbia, By letter dated June 7, 1985, Customs issued a ruling that the proposed IRM-Jebsens shipments would 
not violate the Act. 

7 International asks the court to distinguish between coastwise trade and coastwise commerce. It argues that the Act on- 
ly regulates coastwise trade and the proposed ore shipment is foreign trade within coastwise commerce. The court finds this 
distinction unnecessary. Although several provisos of the Act mention foreign and coastwise trade, the provision of the Act 
here in question does not speak of “trade” or “commerce”; it regulates coastwise “ “transportation” of merchandise. See 
American Maritime, 590 F.2d at 1164 (the Act “speaks not of intent but of actual ‘transport’ of ‘merchandise’ ”) (emphasis in 
original). [SIC] 
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[Cloastwise transportation of merchandise takes place, within 
the meaning of the coastwise laws, when merchandise laden at 
a point embraced within the coastwise laws (“coastwise point”) 
is unladen at another coastwise point, regardless of the origin or 
ultimate destination of the merchandise. 


19 C.F.R. 4.80b (1979) (emphasis added). International contends that 
this regulation is invalid because it exceeds Customs delegated pow- 
ers. As discussed above, the Act is protectionist legislation. The reg- 
ulation is consistent with this purpose and the language of the Act. 
Therefore, Customs has not exceeded its powers in promulgating 
this regulation. In addition, the regulation in question was promul- 
gated July 19, 1979. Congress has amended the Act three times 
since that date without rescinding the regulation, so there is an in- 
ference of Congressional approval. See Haig v. Agee, 452 U.S. 280, 
300 (1981). 

International contends that the Customs ruling is inconsistent 
with previous Customs rulings and Attorney General opinions that 
determine if a proposed transportation is between domestic points 
by relying on the shipper’s intent. See 16 Cust. B. & Dec. 751 (1981); 
15 Cust. B. & Dec. 965 (1980); 34 Op. Att’y Gen. 355 (1924); 32 Op. 
Att’y Gen. 350 (1920). If the ruling were inconsistent with prior ad- 
ministrative interpretations, this court would afford it less defer- 
ence. Great Lakes, 486 F. Supp. at 1312. All the opinions and rul- 
ings brought to the court’s attention that rely on The Bermuda in- 
volve shipments between doméstic points via a foreign point. But 
see 35 Op. Att’y Gen. 42 (1926) (transportation of gasoline from Cali- 
fornia to England via New Orleans in British vessel did not violate 
the Act) withdrawn 35 Op. Att’y Gen. 317 (1927). 

At oral argument, counsel for Customs acknowledged that Cus- 
toms has used an intent test in past rulings, but only for shipments 
“via a foreign port.” See also Affidavit of Edward B. Gable, Jr., Ex- 
hibit IV to Defendants’ Motion for Summary Judgment. This posi- 
tion is reasonable. Where the challenged shipment involves direct 
transport of merchandise between domestic ports, the violation of 
the Act is clear at the time the merchandise is unladen at the do- 
mestic port. There is no need to consider the intent of the shipper. 
For shipments via foreign ports, the violation is not apparent from 
the route of the vessel; an intent test allows Customs to consider the 
substance of the transport rather than its form, and is a reasonable 
means for deciding whether the Act has been violated. Refusing to 
apply an intent test to International’s proposed shipment was not 
inconsistent with prior Customs rulings. 

The Customs position also is reasonable in light of the practical 
difficulties of enforcing the Act. At the time merchandise is un- 
laden at a domestic point Customs can determine if the merchan- 
dise is subject to forfeiture under the Act. International argues that 
in all cases Customs must consider the subjective intent of the ship- 
per before it can determine if the Act has been violated. When the 
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ore is unladen at Port Longview, there is no way to know how long 
it will remain there, nor is there any guarantee that the ore will 
ever be transported to Trail. Therefore, Customs would have to 
trace the ore for an indefinite period after its unlading to see if In- 
ternational’s actions conform with its stated intent. As the facts at 
bar demonstrate, International’s position would create significant 
enforcement problems. 

The Customs position is consistent with Congressional intent. 
Under an intent test, foreign vessels could lade merchandise at one 
domestic point and unlade it an another such point, with no inter- 
vening stops, if the ultimate destination of the cargo were a foreign 
point. Allowing foreign vessels to make these transports would in- 
crease competition for domestic shippers. Conversely, applying an 
intent test to indirect shipments prevents foreign shippers from cir- 
cumventing the Act through formalistic maneuvers. In situations 
Congress has considered appropriate, it has enacted provisos to the 
Act that make certain indirect shipments lawful without regard for 
the foreign shipper’s intent; the facts at bar are not such a situa- 
tion. International’s proposed shipment is precisely the kind of ac- 
tivity the Act is designed to prohibit. 


5. Conclusion 


International .brings this declaratory judgment action to chal- 
lenge the validity of a Customs ruling that is. proposed shipments of 
ore in foreign vessels would violate the Act. International has 
standing to bring this action, and the issues are ripe for judicial de- 
termination. The Customs ruling is a reasonable interpretation of 
the Act and is consistent with prior rulings. The regulation on 
which Customs relies does not exceed the scope of Customs’ delegat- 
ed power. Plaintiff's motion for summary judgment is denied. De- 
fendants’ motion for summary judgment is granted. 


ORDER 


AND Now, this 20th day of May, 1988, for the reasons stated in the 
foregoing memorandum, it is ORDERED that: 


1. Plaintiff's motion for summary judgment is DENIED. 


2. Defendant’s motion for summary judgment is GraNnTEeD. Judgment 
is entered in favor of Defendants. 
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U.S. CUSTOMS SERVICE POSITION REGARDING 
APPORTIONMENT OF ASSISTS 


TO : All Regional Commissioners 


FROM _ : Deputy Assistant Commissioner Commercial 
Operations 


SUBJECT: Apportionment of Assists 


Section 152.103(e)(1) of the Customs Regulations, 19 CFR 
152.103(e)(1), allows for the apportionment of the value of assists to 
imported merchandise to be made in a reasonable manner appropri- 
ate to the circumstances and in accordance with generally accepted 
accounting principles. : 

Further, this subsection specifically provides, “The method of ap- 
portionment actually accepted by Customs will depend upon the doc- 
umentation submitted by the importer.” (emphasis added). Consist- 
ent with the above is that portion of the Statement of Administra- 
tive Action which emphasizes that the importer must substantiate 
his requested method of apportionment. Accordingly, as provided 
for in 19 CFR 152.103(e)(1), while an importer may propose a meth- 
od of apportioning the value of an assist, it is the responsibility of 
the Customs Service to accept a method of apportionment. 

It has come to our attention that certain importers are attempt- 
ing to declare the total value ofthe assist at the time of the first en- 
try (in a series of entries) and then claiming drawback on that en- 
try. The importer can then recoup 99% of the duty paid, including 
the duty paid on the assist, thereby negating the collection of duty 
on assists. 

In TAA No. 35, Headquarters ruled that with respect to merchan- 
dise which is subject to duty-free entry, no authority exists to appor- 
tion the value of an assist on the first duty-free entry. In that case, 
the circumstances were such that it was a common occurrence for 
an article to be entered free of duty on one entry, and dutiable on a 
subsequent entry. 

With respect to the instant situation, it is the position of Head- 
quarters, U.S. Customs Service, that apportioning the value of an 
assist on the first entry and subsequently claiming drawback on 
that entry is not in accordance with generally accepted accounting 
principles and not authorized by the TAA. 

Therefore, prior to approving the apportionment of the value of 
an assist on the first entry, please see that all appraising officers re- 
ceive importer confirmation that such entry will not be the subject 
of drawback. Headquarters Ruling No. 211373, dated April 14, 1980, 
noted. 


Dated: May 23, 1988. 
RICHARD ROsETTIE, 
Deputy Assistant Commissioner, 
Commercial Operations. 





U.S. Customs Service 
Proposed Rulemaking 


19 CFR Part 134 


COUNTRY OF ORIGIN MARKING OF FRUIT JUICE 
CONTAINERS 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Proposed interpretive rule. 


SUMMARY: This document proposes a change to the Customs Ser- 
vice’s interpretation of country of origin marking rules as they are 
applied to containers of fruit juice made with imported juice concen- 
trate. Customs has been allowing a method of marking known as 
“major supplier marking” for containers of orange juice since Feb- 
ruary 1, 1987. Marking requirements, and the applicability of major 
supplier marking, are being extended to other fruit juices as of 
June 7, 1989, by another Customs,;document published in today’s 
Federal Register. Major supplier marking stipulates that if a proc- 
essor obtains 75 percent or more of its imported concentrate from 
one source country, only that source country need be disclosed. Oth- 
erwise, if no single source accounts for 75 percent or more of the 
concentrate, then all source countries must be disclosed. 

Customs has been asked to consider whether major supplier 
marking provides the level of information to consumers that was 
contemplated by the country of origin marking laws, as codified in 
the Tariff Act of 1930, as amended. Because of comments submitted 
in response to a prior Federal Register notice addressing the mark- 
ing of apple juice and other fruit juices made from concentrate, and 
because of concerns that have been raised regarding public health, 
Customs has decided to consider further the merits of major suppli- 
er marking. The comments submitted indicated that major supplier 
marking may not provide adequate information to consumers of im- 
ported apple juice because of the wide variety of sources and the 
frequency of the changes in those sources. The public health con- 
cern also raises potential issues regarding major supplier marking 
of fruit juices. Customs has been told that certain pesticides, banned 
on the U.S. because they can cause illness, may be reaching the 
U.S. because the pesticides were used on foreign fruit which is the 
source of imported concentrates. If major supplier marking for fruit 
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juice concentrate were not allowed, and all countries of origin of 
fruit juice concentrate are listed on juice containers, it is alleged 
that the Food and Drug Administration would be better able to 
trace imported concentrate that may contain pesticides, and that 
consumers could better protect themselves from potential health 
threats. 

Accordingly, Customs is now proposing that all fruit juices made 
from foreign concentrate be required to be labeled to indicate all ac- 
tual sources of concentrate contained in the particular package of 
juice. If the proposed rule is adopted, all fruit juice concentrate 
processors, including processors of orange juice, will no longer be al- 
lowed to use major supplier marking. Written comments are invited 
on this proposal. ; 

DATE: Comments must be received on or before August 8, 1988. 
ADDRESS: Comments (preferably in triplicate) should be submitted 
to and may be inspected at the Regulations and Disclosure Branch, 


Room 2324, U.S. Customs Service, 1301 Constitution Avenue, N.W., 
Washington, D.C. 20229. 


FOR FURTHER INFORMATION ‘CONTACT: John Doyle, Office of 
Regulations & Rulings, (202-566-5765). 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


In a ruling dated September 4, 1985 (C.S.D. 85-47, 19 Cust. Bull. 
No. 39 at 21), the Customs Service held that containers of orange 
juice in frozen concentrated or reconstituted forms which contain 
foreign concentrate must be labeled to comply with the country of 
origin marking requirements of section 304, Tariff Act of 1930, as 
amended (19 U.S.C. 1304). The ruling was based on the determina- 
tion that the foreign concentrate which is imported into the U.S. 
and. used in the production of frozen concentrated or reconstituted 
orange juice is not substantially transformed after undergoing fur- 
ther processing in the U.S. involving blending with other batches of 
orange concentrate; addition of water, oils, and essences; pasteuriza- 
tion or freezing; and repacking. In National Juice Products Associa- 
tion v. United States, CIT Slip Op. 86-13 (Jan. 30, 1986), the Court 
of International Trade held that C.S.D.. 85-47 was substantially 
valid. 

On March 19, 1986, Customs held in Ruling No. 729410 (C.S.D. 
86-19, 20 Cust. Bull. No. 33 at 17) that orange juice containers 
would meet the marking requirements if only the major foreign 
sources of the imported product were listed (“major supplier mark- 
ing”). Under current practice, major supplier marking permits an 
orange juice processor that obtains 75 percent or more of its import- 
ed concentrate from one country to disclose only that source. If 
there is no one source country supplying 75 percent or more of the 
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imported concentrate, all foreign countries from which the concen- 
trate is derived must be disclosed. 

Noting that orange juice imports are principally from a single 
country and that sources of supply remain constant, Customs per- 
mitted major supplier marking of orange juice based on the conclu- 
sion that in most cases such marking would be both accurate and 
informative. Customs believed that in these circumstances major 
supplier marking would serve the statutory requirement that the 
ultimate purchaser be informed of the country of origin, notwith- 
standing that the origin of a minority portion of the concentrate 
might not be disclosed. Customs also believed that this approach 
would facilitate compliance with the marking statute by eliminat- 
ing the need to identify and disclose the names of those countries 
that supply a very small quantity of orange juice concentrate. 

On June 25, 1986, Customs published T.D. 86-120 in the Federal 
Register (51 FR 23045), informing the public that frozen concen- 
trated and reconstituted orange juice products containing imported 
concentrate were required to bear labels marked for country of ori- 
gin by February 1, 1987. The notice of the decision announced that 
Customs had considered the comments submitted in response to an 
earlier notice, published in the Federal Register on March 3, 1986 
(51 FR 7285), and that requiring country of origin marking for these 
products was consistent with the court decision in National Juice 
Products. 


OTHER Seon Juices 


On July 30, 1986, Customs announced in a Federal Register no- 
tice (51 FR 27195) that the principles set forth in C.S.D. 85-47 and 
supported by the court in National Juice Products were to be appli- 
cable to containers of other fruit juices containing imported concen- 
trate as well as to those of orange juice. In other words, imported 
fruit juice concentrate which is imported into the U.S. and used in 
the production of reconstituted fruit juice is not substantially trans- 
formed after undergoing further processing in the U.S. involving 
blending with other batches of concentrate, addition of water, oils 
and essences, pasteurization or freezing, and repacking. According- 
ly, pursuant to the notice, all frozen concentrated or reconstituted 
fruit juices made from imported concentrate and so processed with 
be required to be marked to indicate the country of origin. In addi- 
tion, the notice announced that the certification requirements set 
forth in section 134.25, Customs Regulations (19 CFR 134.25), would 
be applicable. The notice sought public comments for the purpose of 
establishing an effective date. 

Another document, published in today’s Federal Register, discuss- 
es the comments that were received concerning the establishment 
of an effective date and sets forth the effective date. Because major 
supplier marking has been allowed for imported orange juice prod- 
ucts, and because processors of other juices reasonably may have ex- 
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pected that major supplier marking would apply to them as well, 
Customs, for reasons of fairness, states in that document that the 
juice processors may meet the marking requirements by using ma- 
jor supplier marking. However, while major supplier marking has 
been approved for the time being, Customs has been urged by com- 
ments received in response to the July 30, 1986, notice to question 
whether major supplier marking adequately meets the require- 
ments of the marking statute. — 


Mavor SuppiigeR MARKING 


Many of the comments received in response to the July 30, 1986 
notice discussed the feasibility of major supplier marking for fruit 
juices, other than orange juice, made from imported concentrate. 
Most of the comments concerned apple juice. These comments stat- 
ed that apple juice concentrate is imported in large quantities from 
many countries, that the relative quantities imported from these 
countries vary greatly from year to year and season to season, and 
that processing in the U.S. often requires that apple juice from a va- 
riety of sources be blended to achieve desired characteristics. Be- 
cause of these factors, many commenters on behalf of the domestic 
apple industry stated that marking that lists the name of a single 
country that accounts for the origin of 75 percent of a product and 
.does not list all countries from which the product in a particular 
container is derived is meaningless. On the other hand, because of 
the same factors, many commenters on behalf of the processors of 
apple juice concentrate claimed that major supplier marking is as 
informative for apple juice concentrate as it is for orange juice con- 
centrate, and that it would be economically prohibitive to require 
containers of apple juice concentrate to be marked to indicate all 
sources of concentrate or juice within a container. 

The U.S. House of Representatives Subcommittee on Oversight 
and Investigations of the Committee on Energy and Commerce has 
urged Customs to adopt specific country of origin marking of fruit 
juice containers for public health reasons. The subcommittee has 
told Customs that a number of pesticides banned in the US. are 
routinely applied to crops overseas, particularly in developing coun- 
tries. The subcommittee pointed out that listing of all countries of 
origin of juice concentrate on juice containers would facilitate bet- 
ter monitoring and tracing of imported juice and juice concentrate 
and would allow consumers to protect themselves from potential 
health threats. 


UNIFORMITY OF MarKING For ALL Fruit JUICES 


Although many of the comments received by Customs address the 
adequacy of major supplier marking with respect to apple juice 
products, the same question clearly applies to other juice products 
as well; that is, whether the origin disclosure made by major suppli- 
er marking satisfies. the requirements of the law. Moreover, the 
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public health concerns raised with respect to apple juice are equally 
applicable to other fruit juices. 

Accordingly, Customs proposes to require that all fruit juices 
made from foreign concentrate, including orange juice, be labeled to 
indicate all actual sources of concentrate contained in a particular 
package of juice. For example, if a can of juice contains a blend of 
concentrate from three foreign countries, all three countries must 
be indicated on the label. This proposal encompasses all fruit juice 
concentrate which undergoes processing in the U.S. similar to the 
processing described in C.S.D. 85-47; i.e., blending with other batch- 
es of concentrate; addition of water, oils, and essences; pasteuriza- 
tion or freezing; and repacking. If the proposed rule is adopted, 
processors of apple juice and other fruit juices, including those of or- 
ange juice, that use imported concentrate would no longer be al- 
lowed to use major supplier marking. 


COMMENTS 


All public comments submitted on this issue will be considered 
before a final determination is reached regarding the method of 
marking that will be required for fruit juices. Customs will consider 
any written comments timely submitted. Comments submitted will 
be available for public inspection in accordance with the Freedom of 
Information Act (5 U.S.C. 552), section 1.4, Treasury Department 
Regulations (31 CFR 1.4), and section 103.11(b), Customs Regula- 


tions (19 CFR 103.11(b)), between 9;a.m. and 4:30 p.m. on normal 
business days, at the Regulations and Disclosures Law Branch, 
Room 2324, U.S. Customs Service Headquarters, 1301 Constitution 
Avenue, N.W., Washington, D.C. 20229. 


DRAFTING INFORMATION 


The principal author of this document was Harold M. Singer, Of- 
fice of Regulations and Rulings, U.S. Customs Service. However, 
personnel from other offices participated in its development. 

Epwarp F. Kwas, 
Acting Commissioner of Customs. 
Approved: May 11, 1988. 
Francis A. Keatine II, 
Assistant Secretary of the Treasury. 


[Published in the Federal Register, June 7, 1988 (53 FR 20836)] 








Index 


Customs Bulletin and Decisions 
Vol. 22, No. 25, June 22, 1988 


U.S. Customs Service 


Treasury Decisions 


Commercial laboratory, notice of conditional accreditation 
of ComSource, Inc 
Foreign currencies: 
Daily rates for countries not on quarterly list for 
April 1988 
Fruit juice containers, marking foreign country of origin; 
part 134, CR amended 


Customs Service Decisions 


Drawback: 
Blending the residual oil and distillate oil is a 
manufacture or production 
Identification principle; fungible products 
commingled in storage 
Interest payments on drawback claim 


General Notices 


Recent decision of the U.S. District Court, Eastern District of Penn- 
sylvania, concerning coastwise transportation of merchandise 
U.S. Customs Service position regarding apportionment of assists 


Proposed Rulemaking 


Fruit juice containers, marking foreign country of origin; part 134, 
CR amended 


*U.S. G.P.0. 1988-201-627:40094 








